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vt.'s motion to withdraw its motions for severa nce.. 
Before Judge Gagliardi iurv trial begun as to 


Trial cont'd. 
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^ Ga*o 9./ 


'■/ /o.a./d 




Filed deft. John Beni,go's notice of appeal from judgme! vt of 3-lft-75. 

Leave granted to file appeal in forma pauperis \v .thout pavmayt 
of fee. Gagliardi,J. mailed copies. 
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MICROFILM 

OCT 7 197-1 


united states district court 

SOUTHERN DISTRICT OF NEW YORK. 



and continuously thereafter up to and including the date of 
the filing of this indictnrep.t, in the Southern District of 
New York, 

BRYAN CANNIFF end 
JOHN 3ENIGN0, 


th— defendants and others to the Grand Jury, unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confedera 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 341(b)(1)(A) of Title 21, United States Code. 

2. Xr was pare of said conspiracy tnac the said 
defendants unlawfully, intentionally and knowingly would distrib 
and oo.sses3 with intent to distribute Schedule 


r t r^o r 1c drug controlled substances the anicun*- 

being to the Grand Jury unknown in violation of Sections 812, 

841(a)(1) and 841(b)(1)(A) of Title 21, United States Cede. 





USA-33s-5ii 
Ed. 5/1/71 


£>?:js 


IND./INF. (Conspiracy to distribute and possess with 
intent to distribute narcotic’drug!) 


OVERT ACTS 


In pursuance of the said conspiracy and 
in effect the objects thereof, the following ojert 
nets were cccsnitted in the Southern District of 


New Yor u 


1. On or about October 12, 1973, defendant, 
JOHN BENIGNO had a telephone conversation with an undl- 


cover agent. 


2. On or about October 17, 1973, defendant, 

BRYAN CANIFF entered Friday's Restaurant at 1152 First 

Avenue, New York, Hew York and had a conversation with an 
undercover agent. 

3° 0n or £bout October 17, 1973, defendant, 
BRYAN CANIFF delivered a package containing a ‘•sample- 
of cocaine to an undercover agent at 63rd Street near 
First Avenue, Ilew York, New York. 

4. Cn or about October 17, 1973, defendant, 
BRYAN CANIFF possessed a package contain!... approximately 
.91 grams of cocaine. 

(Title 21, United States Code, Section G46) 






DP: js 


SECOND COUNT ■ 

% 

The Grand Jury further charges : 

Cn or about the 17th day of October, 1^73, 

in the Southern District of New York, 

BRYAN CANIFF and 
JOHN BENIGNO, 

the-'defendants , unlawfully, wilfully and knowingly aid 
distribute and possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to w 

approximately .34 grams of cocaine. 


(Title 21, United Slates Code, Sections 312, 
841(a)(1) and 841(b)(1)(A).) 
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THIRD COUNT 


The Grand Jury further charges: 

On or about the i 7th day of October, 1973, 
in the Southern District of New York, 

BRYAN CANIFF and 
JOHN BENIGNO, 

the defendants , unlawfully, wilfully and knowingly did 
xiirtGQcfcxjfcocetKk possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to wit 

approximately 27.91 grams of cocaine. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 


(\\a 


PAUL JV'CURRAN 


United States Attoemev 


Foreman 
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“year STT^ay on t ° f 1) (!) of T.‘l8, U -S- C ££|j 

^ffflhaU S' eligible Mr P^£ n £? t ?EsVll«.ta.l c 

=-i^4ail until date of sun, 
Daft7advissd of right to appeal. 


tohh BSNIGHO (Atty theodore^Krieger P^ncuRSENTLY . Special Pa 

ofTr^t to appeal. Deft, contin 

on bail pending appeal- / 
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IfWlTi i, LITOTES CP AMERICA 


January 14, 1975, 
9:30 A.M. 


(In open court, jury present.) 

I 

THE CCKJRT: Gocd morning, members of the jury. 

I he reason for the announcement and that procedure is so 

i 

Will not be distracted from the law that I am about to 
eh;,..,. you. you are about to enter upon your final duty, 

' hiel, .... to decide the fact issues in this case. As I r 

told you in my preliminary instructions at the beginning ! 

of the trial, your principal function during the taking of 
testimony would be to listen carefully and observe each witner 
as he testified, and it has been evident to me that you have 
faithfully discharged this duty. We have now reached the 
point of the case where all the evidence has been presented 
and i t. - closing arguments of the lawyers have been made, 
abort!y, after I have concluded my instructions to you on 
the law, you will retire to deliberate upon your verdict, ' 

and you „re to perform this final duty in an attitude of 

<a,r ““* and ’ m Partiality. you are to appraise the | 
• Vi.t,,,,. . calmly_and deliberately, and, as was emphi sited 

I 
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1 

llih ?. 


2 

by ,!U " :i,: tl,e tiire of selection as jurors. without 


3 

bras or prejudice, with respect either to the government 


4 

!j or to the defendants as parties to this controversy. The 

1 

5 

fact that this prosecution is brought in the name of the Uni! 

tied 

6 

states of America entitles the government to no greater 


7 

consideration than that accorded to any other party in the 

. 

8 

case. and. by the same token, it is entitled to no less 

t 

i 

9 

consideration. All parties stand as equals before the bar 

i 

10 

of justice, your final role is to pass upon and decide 


11 

the fact issues in the case. Y o u , the members of the jury. 

i 

12 

are th- sole and exclusive judges of the facts. You pass 


13 

upon Ha-. weight of the evidence, you determine the credibilit 

y 

14 

ot t !v- -witnesses, you resolve such conflicts as there may 


15 

be in the testimony and you draw whatever reasonable in- 


16 

foranrvis that are to be drawn from the facts as you determine 


17 

them to be. My function at this point is to instruct you j 


18 

on the law, and it is your duty to accept these instructions 


19 

of lav/ and apply them to the facts as you determine them. 


20 

The logical result of that application will be your 


21 

verdi cj- in this case, with respect to any fact matter, it 


22 

23 

ia y ° nr r * collec tion and yours alone that governs. Anything 


that counsel either for the government or for the defendants 


24 

May h.vv; said with respect to any matters in evidence, that 


25 

i- a.. Jo any factual matter, whether stated in a question, 
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“ 9TO8nt ° r in •“""Won. is not to bo substituted 
for your ovm independent recollection. So too anything 

thut the court may have said during the course of the trial 
with ...,»et to a fact matter, or that I may say during 
the course of these instructions, is not to be taken 

in substitution for your own independent recollection 
which governs at all times. 

Before I get to the precise charges in the in- 
dicta.e.„t. i believe that a number of preliminary observations 


ore i„ order. In determining the facts, you should not be 
iiill'i .... d by rulings t.hat the court may have made during 
th.. t. ...I. These rulings dealt solely with matters of lav; 

^ ' 1UeSti0nS ° f COOM.1 for both sides not only 

have the right but indeed they had the duty to press 

whatever legal objections they believe exist as to the 
admission of offered evidence. The court's rulings on 
objections made either by the attorney for the government 
or the attorneys for the defendants are not to bo considered 
by you. Of course, as I told you at the outset of my 
instructions, where I have sustained an objection to a 
‘itestinn. you mu. - not speculate on what the witness would 
have said had he been permitted to answer; nor may you draw 
-uy 1..1: rem-o from the wordking of the question or that it 

S1 " il *‘ rly ' Where any tostinony has been stricken. 
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\ 
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b / r 


it is not evidence, and you are bound to disregard it. Hov;cvc,l, 
you mnft remember that in ruling on objections the court was j 
deciding questions of law and not questions of fact, which i 
are for you alone. During the course of the trial there 
were occasions when I admonished either the attorney for the 
gov, n,,'., „t or the attorneys for the defendants. Sometimes 
in the ardor of advocacy counsel say or do things which in 
calmer moments they would not have said or done. Any such 
incidents must play no part in your deliberations. The j 
personalities of the lawyers or of the judge have nothing to 
do vHh the case. I recognize that a judge can have a 
great .3 ul of influence with a jury, and i want you 
specifically to understand that X have no opinion with 
resp.n t to the guilt or innocence of these defendants, if 
you do think that you have gleaned some indication as to 
my opinion of the case either free any questions I nay 
have ashed or fro. my expression or tone of voice, disregard 
it entirely. The court has no opinion as to the veracity 

•i.rlity of the witnesses or tho merits of the case. 

You art the judges of the facts and you are the solo j 

judges Of the guilt or innocence of these defendants. I I 

, "° r ‘ ,ly a jud 9 e ° f ^w. The fact issues must be 
decide.; by you solely and only within the framework of the 
° Vid, W ' ! and the Principles of law that apply. 






I 


finally, don't single out any one instruction 

I 

| 

of ruin.': ns stating the law alone. Take them all into account 

I 

after you have heard all of them. You are to consider only 
the evidence in this case, and that evidence consists of 
thn swam testimony of the witnesses, the exhibits which 
have ham received in evidence, the facts vrhich have been 
stipulated and the presumptions which I will tell you about 
in theao instructions, such as the presumption of innocence. ; 
But while you are to consider only the evidence in the 
case, you are not limited to the bald statements of the 
wi.tnei.nr i;. On the contrary, you are permitted to draw 
f) o.a facts which you find have been proved such reasonablk 

inferences as seem justified to you in the light of your j 

own experience. An inference is merely another word for 
a conclusion which reason or common sense leads you to 
ciruv fruit the facts that have been proved here, in considering 
the evidence, you must remember, as I told you at the boginniAc 
of this trial that the indictment is only a formal method 
of accusing a defendant of the crime charged, and it is not 
evidence against the defendant nor is any weight to be given 
to the fact that an indictment has been returned against 
the defendants. 

Generally there are two types of evidence from 
which a jury may properly find the truth as to the facts 

| 
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3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

I 


fXf) 

V/ ij l i 

of a Case. Ono is direct evidence, such as the testimony 

of a witness, somebody who saw or heard something done 

or said, and the other is indirect or circumstantial evidence!. 

and that is the proof of a chain of circumstances pointing 

to th.= existence of non-existence of certain facts. Generally! 

the l.,w makes no distinction between direct and circumstantial 

evidence, but simply requires that the jury find the facts j 

in accordance with all the evidence in the case, both direct j 

and circumstantial. We have a rather common example, and ' 

1 9«oss 1 have used it in every case in which 1 have j 

charged a jury. T o me it is repetitious and there are \ 

ways of finding other ones, but to you who will hear it j 

for the first time it may be helpful to you in deciding j 

or finding out what X mean by circumstantial evidence. 

that is a chain of circumstances pointing to the existence 

or non-existence of certain facts, i want you to assume 

that when you came to court this morning, it was the 

bright sunshiny day that it is rmt 

r aax. n is out there. From that you 

could look out and see that the sue u- • 

cnar the sun is shining and that 

it is a nice, lovely day. That would be direct evidence. 

“t “ that ™ i" ™e of those modern courtrooms 

that we have right off the front entrance to this building, 
a courtroom without windows in it where you can't see 
outs id... At I say. assume it is the type of day it is when 


SOUTHERN DISTRirr rm 
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X. 
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;i8.i 


C ''"' l “- LOt ' S —• that «fter wo wore there for 


an hour or so, a spectator walked into t-h 

a lnto the courtroom and 


you could see from him that his clothoc 

cl °thes were wet and damp 


-• 

Ass,u,: -* that a minute or two later 

ater another spectator came in 


^ b ° hi,S 3 hat in hiS h - d «* Of *el la in hls hand . 


1,0 ta, : '‘ hi * Hat ° ff End the hat is dripping water and 


the uafcr4.ll, i, dripping water. You could assume free 


"“ t ""• t 0,,en thOU9H Whe " *° u «— i" here an . hour before 


it we* a bright sunshiny day. that now it was raininn „ t ■ , 

v.raining outside 

i.ti... • 


Vhat'r what we call circumstantial evidence. a chain of 


. . l -“ COS that lead VC« to conclude that a fact exists 


exist. AS I told you. generally the law makes 


distinction between direct evidence anH 

evidence and circumstantial 


fvldcw,. but only requires that you find the facts i„ 


accordance with all the evidence in the case, x ha ve i n - 


d ‘ Cat " : t0 y °“ thG P resurl Ption of innocence. The de- 


fondants have entered a plea of not guilty to the charge 


of the indictment. And. thus, the burden is on the prose¬ 


cution to prove guilt beyond a reasonable doubt. This burden 


n-cr .huts to a defendant, for the lav, never imposes 


upon a dofondant in a criminal 

nal case the burden or duty of 


“ 1U,,J any “ itneSSeS - evidence. as x told | 

wnn .1 _ 


von d,u iug your selection as jurors in my preliminary 


-j 

instil.. . nuts, the law presums a defendant fro \ • 

uuiennant ,_o be innocent of 
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r i 4 i. . t cinrj thus f a defcnd^nf , 111 , 

eronaant, although accused, begins 

I U ’ e UiaI " lth "° eVid ° n - him. and tho la „ porraits | 

[I nOU,i, " J bUt l69al eVidenCe «*•“»tod before you as jurors 

I l ° hi ' ' 0 " rid0red “ SUPP ° rt <* “V charge against a defendant, 
j "■ho presumption of innocence remains with the defendant | 

,hron,|„-, lt the trial and your deliberations, until such time. 

“ CV ‘‘* “ ^ ^ Unanlm0 “ sl y satisfied of guilt beyond 
a reasonable doubt. Thus, the presumption of innocence alone 

^ S “" iCient tD aCqUlt a defendant unless and until, after 
careful and impartial consideration of all the evidence I 

, you as jurors are unanimously convinced of ; 

“ M ' quilt beyond a reasonable doubt, before I j 

SBt *“ UW SpeClfiC Charqes ln ^e indictment and read to 
you the Parts of it as they apply to the specific charges 

here, i want to recall for you the list of witnesses and j 
the order in which they appeared. Ifs been a relatively 
short trial, but this may be helpful to you . , do „ ot 

propose to go over the evidence or cement on it with you. 
ifs been done by counsel in their summations and it should 

in r " indB - °” first witness 'was Joseph c. Sullivan, 

a special agent for the.Drug Enforcement Agency. During the 
course of his testimony there were certain stipulations 
entered into among the attorneys here with respect to the 
chain of custody of Exhibits 1, 2 and 3. Following Mr. 


southern d.str.ct court reporters, u.s. 

_ FOLET SQUARE. NEW YORK N V r-n 
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2 

3 

4 
3 
6 

7 

8 
9 

10 

11 
12 

j 

13 

14 | 

15 ! 

16 

I 

17 

I 

18 

19 

20 
21 
22 

23 

24 

25 N 


SuHiv.m v/e had Daniel Miller. He was followed on the stand 
by J. Ifrey Hall, another special agent for the Drug En¬ 
forcement Agency, and his testimony was interrupted so that 
we could take two witnesses out of turn, Mr. Albert 
bar ag vuiiath, a museum curator and had been an employer of 
Mr. Can,.iff, as was Mr. Sempliner who followed him on the 
sband, who was in the design business. We then resumed 
Mr. mil's testimony and then following Mr. Hall's testimony j 

I 

the eb mist, Joseph Barbato, testified. Mr. Hall was recalled 
With ^apect: to the payments to Mr. Miller which he was going 
to low. up after his original appearance on the stand. The 
govern.,...,it then rested. The defendant Bryan Canniff took 
the .toad. He was followed by Ron Snerechniak w ho was 
the manager at one time of the Broome Street bar. He was 
folio,,.! o„ the stand by the defendant John Benigno. and ,fte[ 
ohich both defendants rested and the the government called 
in rebuttal Agent Hall and finally the last witness who was 

triwar.i Magnus on, another special agent for the Drug Enforcement 

Agency„ 

1 believe that's the order in which the witnesses 
appeared before you. You can't take these instructions in 
a vacuum, but you must apply them to the facts of the case. 

The indictment here contains three counts or charges. A 
separai. crime or offense is charged in each count of the 
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indictment. Each offense and the evidence pertaining to 
it should be considered separately. The fact that you may 
find a defendant guilty or not guilty of one of the offenses 
charg; 1 should not control your verdict as to the other 
offens is charged, and also it is your duty to give separate 


person *1 consideration to the case of each individual defendant. 
Wh-n you do so, you should analyze what the evidence in the 
case shows with respect to that individual, leaving out 
of consideration entirely any evidence admitted solely 
against some other defendant. Each defendant is entitled 
to have his case determined from evidence as to his own acts 
and L,;t rmonts end conduct, and any other evidence in the 
case which may be jpplicable to him. 


1 he first charge, and I will read it to you in 


two separate parts and explain it to you later, the first 

charge of the indictment, the first count of the indictment 
read:, as follows: 

The Grand Jury charges: 

1. From on or about the 1st day of September, 

1973. and continuously thereafter, >. v to and including the 
date of the filing of this indictment in the Southern 
District of New York, Bryan Canniff and John Benigno, the 
defendants, and others to the Grand Jury unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
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1; (.: < i 

a "“ ~ lrrna t0gether *>"« With each other to violate Sections 
812 ' “' W1 and 841B1A ° f Title 21, united states Code. 

2. 11 was part of said conspiracy that the said defendants 
unlawfully, intentionally and knowingly would distribute 
and !«•;„„ with intent to distribute schedule narcotic 
controlled substance, the exact amount thereof being 
to th, o' rand Jury unknown in violation of Sections 812. MU 

and of Title 21, United States Code. That’s the 

first Part of the count. 

The other refers to overt acts which is a part 
Of th conspiracy count but which I win charge you separate 
Coil„,.i,.„ charge on conspiracy. Before you My „ 

do fend:, n t. guilty of conspiracy as charged in the first court 
of the indictment, you must find each of the following 
three dcawnts beyond a reasonable doubt. 

rSt ' that some time betveen approximately 
i # 1973, and October 7, 1974, the dates specified 
in the indictment, an agreement or understanding existed 
between any two or more named conspirators to commit at least 

° n " KrimeS Char 9 ad ^ th. indictment, to wit. the ill„, 

possession with intent to distribute or distribution of cocai, 
ilc . ,,,, 1 . city. In short, the government must prove that 
a conspiracy exists with respect to the distribution of 


liwii.'cot. i ■ 


'i hat’s the first element. 
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The second element, that the particular defendant, 
Dryan Canniff and John Benigno,knowingly and wilfully became 
a participant in the conspiracy, with knowledge of at least 
one of its criminal purposes. 

The third element, that one of the conspirators 
tacitly chitted at least one of the overt acta set forth 
in the indictment, at or *>r Jt the time alleged in furtherance! 
Of the conspiracy and that at least one of those overt acts 
vas counted in the Southern District of New york, which 
for our purposes includes Manhattan or New York County. 

With respect to each of these elements, seme further ex- 
planation i.*j required. 

First, as to the existence of a conspiracy, simply 
to find a conspiracy is a combination of two or more persons 
by concerted action to accomplish some unlawful purpose. 

A conspiracy is an unlawful combination or agreement to 
vioiate the law. Whether or not the persons charged in 
the indictment accomplished what it is alleged they conspired 
to do is immaterial to the question of guilt or innocence. 
Thus, the successor or lack of success of the conspiracy 
does not matter, for a conspiracy is a crime entirely separate 
and distinct frem the substantive crime that may be the goal 
of the conspiracy. A conspiracy has sometimes been called 
a partnership in criminal purposes in which each member I 
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a table and entered into a solemn corepact, orally or in 
writing, stating that they have formed a conspiracy to 
violate the law, setting forth the dotails of the plan, 
the means by which it is to be carried out or the part to 
be played by each conspirator. Your common sense will tell 
you that when non undertake to enter a conspiracy, much 
i3 left to unexpressed understanding. Conspirators do not 
usually reduce their agreements to writing or acknowledge 
thera before a notary public, nor do they publicly broadcast 
their plans. A conspiracy is almost always characterized 
by secrecy. 

In determining the existence or non-existence of 
the conspiracy, it is not required that you find that each 
and every one of the alleged co-con3piratorn joined in the 
conspiracy. It i3 sufficient if you find beyond a reasonable 
doubt that two or more persons, in any matter, through 
any contrivance, impliedly or tacitly, came to a common 
understanding to violate the law. In determining whether 
there has been an unlawful agreement, you may consider acts 
and conducts which are done to carry crut a criminal purpose* 
Usually the only evidence available is that of disconnected 
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acta cm the part of the alleged individual conspirator!.. 

Which acta you nay find, when taken together in connection 
.vit h each other and with the reasonable inferences flowing 

, I 

therefrom, sh<va conspiracy or agreement to secure a particular 
result as satisfactorily and conclusively as more direct 
proof. if upon consideration of all the evidence, direct 
end circumstantial, you find beyond a reasonable doubt 

i 

that the winds of at least two of the alleged conspirators ! 
iK*t in an understanding way, and that they agreed, as I have j 
explained a conspiratorial agreement to you, to work together 
iu furtherance of the unlawful scheme alleged in the indictment, 
aid that thereafter at least one of the co-conspirators j 

did any overt act to effect the object of the conspiracy, 
then proof of the existence of the conspiracy is established, 
in this connection, as I have told you, it is not necessary j 
for the government to prove the success of the conspiracy 
Ja ° 1o GS tablish a violation of the conspiracy statute. I 
as a conspiracy is basically the agreement to violate the 
law, it may exist even though the final objectives were 
never accomplished. In connection with this further element, 
some further comments may be helpful. 

You will recall that I defined a conspiracy as a 
ccxnb.ination of two or more persons by concerted action to 
accomplish some unlawful purpose. Thus, before you may find 
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that a conspiracy existed, you must also find that what the 
conspirators intended to do would have violated one or more 
federal, lavs if they had succeeded in accomplishing what 

they sat out to do. 

Finally, with respect to the existence of the 
conspiracy, the indictment alleges that the conspiracy 
commenced cxa or about September 1, 1973, and continued 
up to the date of the filing of the indictment on October 7, 
1974. it is not necessary for the government to prove that 
the conspiracy started and ended on those specific dates, 
tt is sufficient if you find that in fact a conspiracy 
v/as formed and that it existed for seme substantial time 
within the period set forth in the indictment, and that at 
least one overt act was committed during that period. 

A conspiracy, once formed, continues for a 3 long as the 
evidence shows the conspirators intended to continue it. 

Such intention may be inferred from such activities, if 
any, of the conspirators which you find to be in furtherance 
of the purpose of the conspiracy. 

The second element, participation in the con¬ 
spiracy. If you find beyond a reasonable doubt that the 
conspiracy charged in the indictment existed, you must 
determine who its members were. In determining whether 
a defendant became a member of the conspiracy, you must 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
'OLET SQUARE, NEW YORK. N Y. CO 7-4S80 







1 


lhh 1G 


3 

4 




8 ! 
9 1 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


« ) « ? I } 

-*-1111 JLO 

determine notonly whether he participated in it but whether 
he did ao with knowledge of its unlawful purpose, hid 
he join with an awareness of at least see of the aims and j 
purposes of the conspiracy. Knowledge is a natter of in- ; 
ferenee from facts proved. It is not necessary that a ! 

defendant be fully informed as to the details of ths scope 
of the conspiracy in order to justify an inference of knowledge. 
A defendant need not know the full extent of the conspiracy j 
and all of its activities and actors. However, mere j 

association with one or more of the members of the con- ; 

spiraters does not make one a member of a conspiracy nor I 
is knowledge without participation sufficient. what is j 
necessary is that the defendant participate with knowledge j 
of at least seme of the purposes of the conspiracy and 
with the intent to aid in the accomplishment.of those 
unlawful ends. In determining whether a conspiracy existed, 
you should consider the acts and declarations of all the 
alleged participants. However, in determining whether a 
particular defendant was a member of the conspiracy, you 
may consider only his own acts and statements. He cannot 
bo bound by the acts or declarations of other alleged 
participants until and unless you are satisfied beyond 
a reasonable doubt that the conspiracy existed and that the 
defendant you are then considering was one of its members. 
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I., other words, your determination as to the participation 
in the conspiracy of each defendant must be based upon 
what you find to have been his own actions, his own conduct, 
his own statements or declarations, his connection with the 
acts and conduct of other alleged ^conspirators, and the 
reasonable inferences to be drawn therefron. you will recall 
that during the course of the trial seme evidence was receive 
subject to connection. Thus, testimony concerning acts 
or statements of one alleged ce-conspirator done or said 
in the absence of other alleged co-conspirators, although 
received in evidence without limitation againnt the alleged 
co-conspirator who did the act. made the statement or 
omission, was admitted into evidence as to the absent 
alleged co-conspirator on a conditional or tentative basis. 

If you find beyond a reasonable doubt that a conspiracy 
existed, and if you also find beyond a reasonable doubt 
that a particular defendant was one of its members, then the 
statements thereafter knowingly made and the acts thereafter 
knowingly done by any person likewise found by you to be 
a member of the conspiracy can be considered by the jury 
as evidence in the case as to any defendant found to bo 
a member of the conspiracy, even though the statements and 
acts may have occurred in the absence and without the 
knowledge of that defendant, provided that such statements 
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ar,d aCl “ talo " i "9ly made and done during the 

continuance of such conspiracy and in furtherance of note 
object or purpose of the conspiracy. Th us. statements of 
any conspirator which are not in furtherance of the con¬ 
spiracy or which are made before its existence and after 
its termination may be considered as evidence only against 
on making them. In that connection. I win charge 
you that a conspiracy terminated with the arrest of eaoh 
of the individuals, if you find the conspiracy exists, 
it terminates with the arrest, the ending of the purposes 
of the conspiracy, if you fi ad that the conspiracy existed 
and that a particular defendant knowingly participated in 
it. the extent of his participation has no bearing on 
the question of guilt or innocence. Th e guilt or innocence 
onspirator is not measured by the extent or duration 
of his participation. Even if he participated i„ it to | 

a degree mere limited than that of his c<^conspixators. 
he in equally culpable, so long as he was in fact a con¬ 
spirator. If one joins a conspiracy after its formation, 
engaged in it to a more limited degree than other co¬ 
conspirators. he is equally culpable, so long as you find 
beyond a reasonabie doubt that he was in fact a cconspira J. 
Thus, each member of a conspiracy may perform separate 
and distinct acts at different times and at different places. 
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:; ° me 0O,,:iPlr ' at ° r3 may Play maJor While Others roay Dlay 


minor rules. m other words it i‘ 

s, It is not required that a person 

i_ I 


a . . 0f the COnSPlra ^ fro- it, very start. raay 


join ,t ,t any point during its progress and be held respon- 


)h)«. - all that has been done before he loin^a 

ore ne Joined and all thati 


mny bo done before he Joined and all that k „ 

dj.x i,nat may be done there- 


df-tor during its existence and while he remains a member. 


S ‘ mPly U31nB the Partnership analogy, by becoming 


a part,,, he assumes all the liabilities or the partnership. 


inoluding those that occurred before he became a member. 


""" nnHy - " a ° h “"PPi-ator "-I hot Know the identity or 


U ' e ... ° r a11 hl3 confederates. Conspirators may not 


haVe ' ,P " V '° U3ly assocla ted together, one of the defendants 


may know only one other memhPr. 

uner member of the conspiracy. But if 


» e enters into an unlawful agreement with that other member 


of the conspiracy, he becomes a party thereto. No r is it 


necessary that a defendant receive anv ™ , 

receive any pecuniary benefit 

from his participation in the 

on m the conspiracy, as i ong as he ln 


faot participated in it in the way I have Instructed you. 


"’ e q " C3t, ° n l3> dld a dap Ohdant Join the others with the 


awareness of at least some of the basic purposes and aims of 


U.e conspiracy? if 30 , then he adopts as his own the past 


wild I ut.wrc acts nf an j-v,~ 

all the other conspirators, a final word 


on this second element, and I mentioned it lu-t „„„ , 

' u xz J UEt Previously beTo-e 
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' , ° J ' i " ’' hat 3 C ° nSPlra<y °" ce fo ™ d i. presumed to have I 
ooutum^ until either Its object was accomplished or i 

; here 1S ““ afnrmatlVe ^ termination b y its members. ! 
■*> too once a person Is found to be a member of a conspiracy 

| i, '"' ed tD COntInue hi, membership therein until 

' U ^ the burde " 1* »Pon the conspirator 

to sat,,,,, you by affirmative proof that he withdrew and 

disassociated himself from it You win 

om it. You will recall that T told 

you that the conspiracy count o. the indictment was divided 
into U,o sections. 1 have expiained the first section to you . 

The second section refers to the so-called overt 

‘° tS - 1T y ° U flnd beydnd * reasonable doubt that the i 

lego" conspiracy existed and that the particular defendant 

" a ° f the cons PTracy. you must then consider the 

ulement, and that is the requirement of a n overt act. The 

overt acts referred to in count 1 are not separate charges. 

I hey at . ( part of the conspiracy count 

v ictcy count, and you may not find 

a defendant euilty unless and until von 

ana until you are convinced beyond 

’ reasonable douht that at ieast one of the overt acts charged 
”*" ,Ctaent WaS ""P-iPSly and wilfully committed hy 

*' 1 " Ml C ° nSPlrat0rS « “ d that one act at i oast wa3 
commiucc. a , I said before, in the Southern n,strict of „ew 

' J " ,; ° ffenM ° f —PT-cy 13 complete when the unlawful 
.3 made and any overt act is done hy « eohsnirator I 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURT! 



1 


r' 


ilih :'i 




l0 ’ 1,1 LL< ‘ *anguage of the statute, effect the object of the 
o j iup - 1 '• Thus, an overt act is an act knowingly and 
wn fully committed by one of the conspirators in an effort 
1o Oii(.„t. op accomplish some object or purpose of the eon- 


The overt act need not be a criminal act or 
:;il act which of itself constitutes an objective of the 
conspiracy. it may be an act which is innocent on its face, 

but U ' mu:{t be of such character that it furthers or promotes 
or aids and assists in accomplishing a purpose of the-eon- 

{i,,Ira<:y ,:1 -‘* rKed ln the indictment. The indictment here reads 
as roll ‘' ,;: - * r: continuation of the first count: In pursuance 
of said conspiracy, and to effect the objects thereof, 

, hfi r<> overt acts were committed in the Southern 

District of New York: 

’• °n or- about October 12, 1973, defendant John 
Henlgno had a telephone conversation with an undercover agent. 
l ' ou * Jleged overt act as part of the conspiracy count, 

2. On or about October 17, 1973, defendant Bryan 
Canniff entered Friday's Restaurant at 1152 First Avenue, 

New York, New York, and had a conversation with an undercover 
agent. The alleged third overt act. 

3. On or about October 17, 1973, defendant Bryan 
Canniff ir Mvered a package containing a "sample" of cocaine 
to an uud- rcover agent at 63rd Street near First Avenue, 
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Yo tv; , Mew York. 

The fourth alleged overt 

b overt act, on or about 

-tniw r i /•, 1 973 1 defendant Brvan Cannlff 

' Cannlff possessed a parka— 

' !0nfca,,,J " K •’• >PrOX1 “ ate ^ 27*91 gra™ of cocaine T 

Indicated to you, the overt . act. are not separate 

.. Jn *> ^ charge of conspiracy 

7 r,nd bey ° nd “ r — ble -bt that at least „ no 

O. those overt acts was done In the Southern District of 
hew Yor! 

AS to count S, It reads as follows: 

On or about the I7tb dav ^r r, , 

• day of October, 1973, ln tho 

K.OUthr ■,» District Of Mow Vor-t- n 

W York ’ Br ^ p - Cannlff and John 

ne " ,K °’ U ‘° defendantS ' “ nlawfu ^ Wilbur and Knowing 

“ la ^ Intent to distribute a 

Schedule .1 narcotic drug controlled substance, to wit, 

approximately .34 g rams f . 

cocaine. Before you may find either 

of the defendants or both r>r 

of then, guilty of the crime charged 

1,1 thla COUnt ° f the ln «=tment, you must be satisfied 
that• the government has proven ea*of the following three 

vents beyond a reasonable doubt. First, that on or 
-out H, date charged, that is October 1 7 , i 973 , the de . 

distribute and possess with Intent to distribute 
a nareouc drug controlled substance. The word posess as usrd 

lts C0 ”°" everyday meaning, and that in 
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U1 "" >ly have something within your control. The law 
recognises two kinds of possession, actual and constructive. 
A person who knowingly has direct physical control over a 
lhlr<1 IiC 3 Civen time is then In actual possession of It. 

A pe.se: who, though not In actual possession, has both 
toe pn..( r and the Intention at a given time to exercise 
dominion or control over a third, either directly or 
throu, h another person. Is then m constructive possession 
■ 1 It. Under the law, possession may be sole or Joint. 

If one person alone has actual or constructive possession 
of a miller, possession Is sole. If two or more persons 
shire actual constructive possession of an object, possession 
1= Joint. The word "distribute" as used In the statute 
Hh-..ns the actual constructive or attempted transfer of the 
control 1 o«1 substance. 

The second element: If you find that the defendant 
hid distribute and possess with intent to distribute the 
controlled substance, you must next determine whether or 
not liu.y did so unlawfully, wilfully and knowingly. An act 
ir; done wilfully if done voluntarily and intentionally, 
v;ith a ,pacific intent to do something the law forbids. 

That is to say, with bad purpose either to disobey or dir.regar 
the Jar. An act is done knowingly if done voluntarily 
and inlenuonally, and not because of mistake, accident or 
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JrjiiCCt nt I'Gr5 c ;rs> - i mv, rt 

ason. The purpose of adding the word 

knowingly was to be sure that 

ure that no one would be convicted 

'or an act none because of mistake, accident or other 
'nnnoe,,,. reason. W1 th respect to the offense .harden ln 

U ' ,a 0,:;C ’ ' he laW reqUlreS that «P«lflc intent be proved 
>»nyo„d u reasonable doubt before a defendant can be convicted. 

' me thlKi Blement • lf y° u satisfied that the 
nrst and second elements of the offense chafed have te e„ 

.ond a reasonable doubt, you must then determine 

whether or not the substance contained m Governments 

inhibit 1 was in fact eocaine. m this connection, j „ m 

. . . y °" that “ 3 matter of cocaine is a narcotic 

drug. 

count 3 reads as follows: The Grand Jury further 

charges, on or about the 17 th dav of nof u 

1 ay of Oct ober, 1973,In the 

Southern District of New York- rw,, „ 

^ew York, Bryan Canniff and John Benirno 

the defendants, unlawfully, wilfully and knowingly did 
Possess with intent to distribute a Schedule 2 narcotic drug 
controlled substance, to wit, approximately 27 .PI grams 
Of cocaine. Before you may find either defendant guilty of 

Crl, "° ChaPged ln thla «"■*. you must he satisfied 
, that th6 ‘-' OVe ’' ,Ment haS Proven each of the foii OMlng thl . ec 
| C Lcif'ents beyond a reasonable doubt. 

Mrst, that on or about the dni-r. u 

-iuout; cne date charged, that is 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y, CO 7-AS80 





V-; "i 

\ ) x 1 « / 


1 

ihu :- r ) . 

• 

2 

October 17, 1973, defendants did possess with intent to 

• 

• 

3 

distribute a narcotic drug controlled substance. Again, I 


4 

1 

will reread to you the definition of the word possession. 


5 

it has its common everyday meaning. That is to have something 


6 

within your control, and there are two kinds of posesslon. 


7 

actual and constructive. a person who has direct physical 


8 

control over a thing at a given time is then in actual 


9 

possession of it. A person who, though not in actual 


10 

possession, has both the power and the intention at a given 


11 

time to exercise dominion or control over a matter or an 


12 

| 

object, either directly or through another person, is then 


13 

la constructive possession of it. Possession may be sole or 


14 

Joint. jf one person alone has actual or constructive 


15 

possession of an object, possession is sole, if two or 


16 

more persons share actual or constructive possession, possessor 


17 

la Joint. The word distribute as used in the statute means 


18 

the actual constructive or attempted transfer of the controlled 


19 

substance. 


20 

Second, if you find that the defendants did possess 

•• 

21 

with Ini. nt to distribute the controlled substance, you must 

.. 

22 

determine whether or not they did so unlawfully, wilfully 

<u 

23 

and knowingly. The same considerations that I told you 


24 

wUh respect to wilfully, knowingly, as I charged you pre¬ 


25 

viously, apply m connection with this. Further satisfied 
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that tli ' ! r,rst and sec °" d «■»»*• or the offense charged 
,,aVO P, '° Ved * reasonable doubt, you must then 

detennlne whether or not the substance contained In Government 

KX ' ,lbH " Wa * ln " act and I instruct you again, 

as I ha e before, that cocaine Is a narcotic drug. with 

respect „ defendant John Benigno in counts 2 and 3, the 

governingnt. relies upon a statute ,,v ,4 k 

pon a statute which reads in relevant part 

ns t o 1 1 own: 

"Whoever commits an offense or aids, abets or 
counsels, commands, induces or produces its commission is 
punishd .,,1 as a principal." This means that not only the 
person son actually commits an illegal act, that Is the 
..i-lneip..!, responsible, but anyone who aids and abets him 

In . . . that llle eal act is likewise punishable. 

Accordingly, you may find the defendant John Benigno guilty 

° f th * ° mnSe ° harged ln 2 and 3 of the indictment, 

lf y ° U ‘ ‘" d - ° r any one of th ™ - if you find beyond 
a reasonable doubt that the offense was committed and that 

U.e defendant aided and abetted in its commission. To aid 
and abet does not mean Just knowing that a crime is being 

commit! e.d, even if one is present during its commission. 

That alone Js not sufficient- r* j 

ncient. in order to find that a 

defendant aided and abetted another to commit a crime, y„„ must 
be sall: fled beyond a reasonable doubt that he knowingly, in 
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li0,,,e s,,bsta »t;lal measure, associated himself with the venture, 
UlUt p,ll,ticl Pated in it as something he wished to bring 
about, and that he sought by his actions to make it succeed, 
in other- words, if one is fully aware of what he is doing 
plays a significant role in facilitating a transaction 
prohibit'd by law, he is equally guilty with a person who 
directly performs the Illegal act, even though the latter 
played a greater or much larger role in the perpetration 
or the crime. The evidence of a defendant's participation 
may be circumstantial, from which you may conclude that a 
defend , at ns an aider and abettor was a participant in a 

<b<•fed. A single act may come within the prohibition j 
of the aiding and abetting law. Whether one aided and abetted 
another to commit a crime must be determined solely upon 
ihe alleged aider and abettor's own conduct, acts and statement]: 
As I told you in connection with your selection as jurors 
In this case, the defendant Bryan Canniff asserts that he 
was a victim of entrapment as to the crimes charged in the 
indictment., where a person has no previous intent or nurpose 
to violate the law, but Is induced or persuaded by law 
enforce;,tent officers or their agents to commit a crime, he 
la a VJ ‘‘ Ura of entrapment, and the law as a matter of 
po.lcy forbids his conviction in such a case. On the other 
i.-nd, where a person already has the willingness and readiness 
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hr ‘ *' the law » fc he mere fact that p- 
, b Chat government a "ent» 

r>1 ’ ovl,lu what appears to be a favors 

a 1 avorable opportunity i s 

; r entr “- k is -—- a „ Pnt 

; - - —e to offep ^ 

° r ' Uir0,,rh an ^former or other decoy n - 

Coy to Purchase narcotics 

•*•<>» =a«». inspected person. Entrapment occur, on>v ■ ' 

; luts only wnen the 

-rhnlnai conduct was the product of fh„ 

Ct of fche creactive activity 

01 * dl< i™ enforcement offiri 

1 .. °ff icic is or their agents. That la 

1 thf5/ r ‘ C ' £0tiale> lnClte ^ induce, persuade or !ure an j 

othoruiao Innocent person to commit a crime and t - 

irae ana to enrage 1 

" r:r ' , -’ ,in - 1 oonduct ; an d if that occurs ‘he , 

u * 5 tf, e government 

! r,i -‘y not van i t**el f ~c 4 -u 

I - the fruits of this instigation. In \ 

* , ‘ 1 the defendant Bryan Cannifr 

oryan canniff asserts that h- W a- 

IO Vl ° late the laW * «*• activities of Danny mn ^ 
a govermr.ent infant, ty „l ller , 5 actlon;! ^ ^ 

Cliasloii,: v/lth him Tf i-v, 

’ 1 th6n y0U ’ the J”tors, shouid find 

~ *** from the evidenee in the case that I 

' ting at all occurred respecting the alleged 

oilcmresi involved in this case th c ^ „ 

ase, the defendant was ready and 

willing to commit crimes such as fh, B ^ , 

n as char Ged In the indictment 

whenever opportunity was afforded and that- 

' and that government officers 

vgents did no more than offer the opportune, then ^ I 
the J "" y Mnd «“* «» defendant is not a victim „ f | 

. .. . ° n the ° th - If the evidence ln the i 
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< SJiOU Id 103.V0 Vmi u 1 t-K ^ 

a reasonable do’.ht whether* 

lh# h3d the *»t«t o, purpooe to romm1t 

a " y 0, ' :Vn! " ° f the Charact " here charged, and did no 

0n ' V ' " hP lndUCed - by some informal.ton 

*•«.. of the government, then it is your duty to acquit 

b '"* 1 ' ,SVe mentIO " ed tha *»"» reasonable doubt quite 

f * e ''"" :Uy ' 1 haVe told you that « defendant was presumed 

'nnoeuut and that the presumption of innocence remains „lth 

the defendant unless and until you are unanimously convinced 

or *. 1 > '• beyond a reasonable doubt. In describing the 

'' HmV - ,, " V ' entS ° f the offCT =o charged, I told you the 

. .. " U3t eStaMlsh aach of those elements by proof 

'-.And reasonable doubt. The question naturally arises, 

Wh!,t J " M r * a *° naM « doubt - *>• words almost define them! 
fdlve..,; that there is a doubt founded in reason and arteing 

0,,t °‘ eyldence ° r laCit ° f evidence, it is . doubt which 

per °° n h “ aft - carefully considering all the 

ofvldenci:. a reasonable doubt ^ 

aouet is not a vague, speculative 

^f ^iM{ j i jjjr *v doubt- 4 n 

no caprice, whin or speculation 
U nU1 ' an eXCUSe to avo ^ an unpleasant duty. It la 
1,01 ‘’ y,:l!, ‘ !Lhy P ° r a defendan t. A reasonable doubt is a doubt 

• 1 i 1* to your reason, your common sense, your experience 
^ y °‘ lr JU;1i:ment * Tt 13 a ^ubt which would cause a 

"‘ :m ° r Won,an like yourselves to hesitate to act in 
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relation to your own important private affairs. Mere sur.- 

I 

j p5oJon will not justify conviction. Suspicion is not a 
substitute for evidence nor is it sufficient to convict 
li you .Ind that the circumstances merely render an accused 
j! probably j-.ul Lty. On the other hand, it is not required 
that tne government must prove guilt beyond all possible 
j doubt, t ut the proof r.iu3t be of such convincing character 

j that you would be willing to rely an act on it in the im- i 

portarn affairs of your own life. In sum, a reasonable doubt 

| 

ex: 1st; when after a careful and impartial consideration of | 

i 

all th< evidence before you, you can candidly and honestly 

I 

J ;> ■•••-».<! i lit you do not have an abiding conviction that a j 

defendant in guilty of the charge. I told you at the beginnlnn 

. j 

of the trial that your most important function would be 
to assess the credibility of the witnesses who testified. 

I have also told you that you a3 jurors are the sole judges 
ot the credibility of the witnesses. You and you alone must 
determine what weight their testimony deserves. In my in¬ 
structions t.o you at the start of the case, I gave you some 
guideline:-, j thought might be helpful to you as the case unfoldsd, 
and r a;:, going to repeat and expand on those instructions 
at tills po 1 nt. Preliminarily, you are to understand that 
you should not be influenced by the number of witnesses called 
I by Oit.her side. The weight of the evl ffence is not determined | 
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4 

5 | 

6 j 

7 I 

8 ! 

9 ! 

10 

" i 

i 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


by <!•< number of witnesses testifying on either side. Rather 


you should consider all the facts and circumstances In 

evld» iif:e to determine where the truth lies. In assessing • 


credli i 11 ty, you should carefully scrutinize the testimony 
given, lie circumstances under which each witness has 


Lesti Mod and every matter in evidence which tends to 


indicate whether the witness is worthy of belief. The 


degree of credibility to be given to a witness should be 


determined by his demeanor on the stand, his relatlonchln 

! 

to the controversy and the parties, his bias or impartiality. 


i he reasonableness of his statements, the strength or weakness 


oi* 1 <5 a recollection viewed in the light of ail other 

I 

lest-ii.nnv and the attendant circumstances in the case, and 


the extant to which,if at all,each witness Is either sup¬ 


ported or contradicted by other evidence. How did the 


witne !.. impress you? Did his version appear straightforward 


and candid or did he try to hide some of the facts? Is there : 


a motive to testify falsely? In passing upon the credibility 


of a -witness, you may take into account inconsistencies 


or oont/r id lotions as to material matters in his own testimony 


oi 1 any conflict with that of another witness. Also any 


oiTijssif.n.: or inconsistencies in prior testimony or any nriro 1 

i 

si atenirri.t with respect to material matters as to which he 


may hav.. testified upon the trial. Inconsistencies or 
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the testimony of a witness or between the 
| t0Sllra0ny 01 ' dlfrerent nltnesees may or may not cause an 
|| injury to discredit such testimony. Two or more persons 
j witnessing an Incident or a transaction may sec or hear It 
I fferently, An innocent mlsrecollectlon like failure of 
rccoi lor, Is not an unommon experience. A witness may be 
inaccurate, contradictory or untruthful In some respects 
j and yc ho entirely credible In the essentials of his tostl- 

,,,0ny - 1 ” V ' 0iEhlnS the ef a discrepancy, consider 

whether It pertains to a matter of Importance or an unlmportan 
, detail end whether the discrepancy results from Innocent 
j —or or wilful falsehood, if you flnd that any KltnC3s 

‘ mU le:5 falsely, you can do one of two things. You can 

either reject all of that witness, testimony on the ground 
‘hit H is all tainted by falsehood and that none of It Is 
worthy of belief or you can accept that part which you believe 
to be credible and reject only that part which you believe 
to hi turned by falsehood. Should you find that all or any 
Part of a particular witness, testimony was false, you may not, 
Of course. Infer that the opposite of that testimony Is the 
fbth, unless there is other evidence to that effect. Any 
testimony rejected by you as false is no longer In the case 
insofar as any finding that you may make Is concerned, and 

that 1 told «><* aw inference was merely 
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1 

... , GO,’ ; 

lbh 3 <, 

• 

2 

'-on,- 1 ui: Ion which reason or common sense leads you to 

_• 

3 

draw Iron, the facts which you find have been proven. Thus, 

>***’■ 

4 

a finding of fact may not be established merely by a negative i 


5 

) 

inference arising from your disbelief and rejection of any 


6 

loathly, in passing upon credibility, the ultimate question 


7 

for you to decide is did the witness tell the truth here 


8 

uciore you. It i3 for you to say whether his testimony at 


9 

this ti la 1 was truthful in whole or in part in the light 


10 

of hi a ikuiiennor, his explanations and all the evidence in 


11 

the case. I told you at the outset that the law does not 


12 

require i defendant in a criminal case to testify or credent 

r 


13 

uny evidence in his own behalf. When as here a defendant 


14 

does to..Lily, it is your function to assess his credibility 


15 1 

Jn the ra-.ie manner as you assess the credibility of any other- 


16 

witness. You will rec 11 that when I instructed you that 


17 

one factor to be considered in judging credibility is any 


18 

interest a witness may have in the outcome of the trial. Ob¬ 


19 

viously, every defendant has a personal interest in the outcome 


20 

of the case. 

• • 

21 

In appraising his credibility, you may take the 


22 

fact of Interest into consideration. However, it by no means 

1 ' 

23 

loliows «hat Simply because a person has a substantial Interest 


24 

In the j v:,ult he Is not capable of telling a straightforward 

1 

25 

or trull. fuj story. It is for you to decide to what extent. 

1 
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at hls lntwest "as affecred his testimony. Evidence, 

leLutl,.,, to any statement claimed to have been made by 

a defendant outside of court and after a crime has been 
commlt ' "d should be considered with caution and weighed 

UUn ' 1 ' A11 such evidence should be disregarded 

enil,., l,y unless the evidence in the case convinces you 
heyond a reasonable doubt that the statement was knowingly 
laade, t have previously informed you that a statement 
is knowingly made if done voluntarily and intmtionally, 
and not because of mistake or accident or other innocent 
reason. In determining whether any statement claimed to 
have bee,, made by a defendant outside of court, and after 

W j 

a Cr '"' <: " as been emitted was knowin E ly made, you should \ 

consider the age, training, education, occupation and physical! 
and mental condition of the defendant and his treat*, nt while j 
In custody or while under interrogation as shown by the evideje 
In tin 'nan, and also all other circumstances and evidence i 
surrounding the making of the statement, including whether j 

before the statement was made the defendant knew or who had 
been tom and understood that he was not obligated or required 
to malm the statement claimed to have been made by him, ! 

that any statement which he might make should be used against i 
him and could be used against him in court, that he was : 

entitled e„ the assistance of counsel before making any i 
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I either written or oral, and that If he war, without 

| money or means to retain counsel of his own choice, an 
j| at torney would be appointed to advise and renresenl him 
I free of cost of obligation. If the evidence in the case 
| does noi. convince you beyond a reasonable doubt that the 

WM voluntarily and intentionally made, you should 
disregard It entirely. On the other hand, if the evidence 
in the case does show beyond a reasonable doubt that a state¬ 
ment ins m fact voluntarily and intentionally made by a 
defend;.at, you may consider it as evidence in the case 
’ !i, ' : defendant who voluntarily and intention-liy 
made .1, :» 1 eraent. There has been testimony here with respect 

lo th«. u:.,: by agents of the Drug Enforcement Administration 
of the si rvices of a person referred to an informant. These 
services are availed of by government agents to obtain leads 
to persons suspected.of violating the law. Whether or not 
you approve the use of an informant in an effort to detect 
law violation is not to enter into your deliberations. The 
testimony of an informer who provides evidence against 
‘ deI ' en!,r ‘ at for vindication or pay must be examined and 
weighed !.y the jury with greater care than the testimony of 
an ordinary witness. The jury must determine whether the 
informer's testimony has been affected by interest or by 
prejudice against a defendant. There has been character 
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: ! ^ U ’ ,!! — on beh.-Uf 0 , thc 

O'inniij o( ireiipT'ai 

i.eneial good reputation for truth ,m 

1/1 UU! and veracity 

“ h,C, ‘ ‘■"° Uld bG COr,3idei ' e<i »y you al„n c wi th thp 0 . w .,. 

i ; V, " W - " ° aSe - EVMence » f 3 *>f~a mutton 

.cunt with those tpalt „ Qf chnracter ^ 

"’ TOI V " 1,1 th<i COmmlS3) 0'’ a crime charged may etvc 

1 "' ‘wanonable doubt, since you may thln't tc c 

J mas on ink it improbable 

"’ at " ' u - r * nn ° f S°od character m respect to h 

leopect to those traits 

who eo.i)i:iit; such a crime vi+-h 

! . • - ,lth to absent witnesses, 

I U ^ ' :i ; " V ' Ullai ' ly wlth ln the power or either the 

1 ner the prosecution 

' produce a witness who could give material j 

00 “ tS ° Ue ln th ° toe failure to call that i 

■ • Give rise to an inference that his testimony ! 

| WOUId *»« been unfavorable to that party. liowever Po ' 

3 ' Ch ' J "" < ' I " Sl ° n RhOUW be d ™" * wu With regard to a 
“tones Who was equally available to both parties or where 

wnose testimony „ oul d be mereiy cumulative: both 

Sld<58 hUV ° ’ :he rt8ht tQ witnesses at any time 

'-tore or during the trial. Both sides have the right to 

subpoena or request witnesses f-r. 

itnesses to appear in court, and you 

WJJ1 l,(;dr in mind what T have 

- ave told you before, that the lav . 

never imooses upon a defendant in a criminal case the burden | 

01 ° a:ilinc any witnease s or producing any evidence 
' haW " ' he kn ° Wledce intent as an element of 
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Lho or I !;,*• during the course of my charge. An act or a 
J oi l see to act is knowingly done if done volunarily and 
intentlonalJy, and not because of mistake or other innocent 


reason. A little further comment may be helnful. Knowledge 

» 1 


a i*it 


1 im. nt, exist in the mind. As we all realize, it is 1m- 
5 'oss 1 hit vo look into a man's head to see what goes on in 
ills mind. The only way you have for arriving at a decision 
on them questions is for you to take into consideration 


10 

all Un 

11 

t o dett j 

12 

the re, 

13 

111 one: 

14 

.1 nten k 

15 

In you- 

16 

of pos 

17 

my con 

18 

and the 

19 

impooin 

20 

you dls 

21 

my func 

22 

to cons 

23 

is to p 

24 

t-O 1 l!)f 

25 

the cvi 
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’ U ’ MS EUUt ’ ^ Sh0 " ld not '•e.ttat, ror a n«„t 

'> « verdict Of not guilty as to that defendant 

H< ~’ “ the ° ther h “*« *>u «"d that beyond a 

— "° Ubt that the ** - violated as charged, 
• /0 " r 'Ot hesitate because 

sympathy or because of 

"V". — -der a verdict of guilty. ^ ^ 

■ -ercsent the considered judgment of each juror. 

In order to return a verdict it i„ 

verdict it is necessary that each ; U ror 

a . CreC U,n ”‘°- 1S — —t must be unanimous. « 
you,- duty as jurors to consult with one another and to 


v --• oj. you 

nmst decide the case 

for yourself, but do so only after an 
'"Partial consideration of the evidence with your f eU ow 

in the course of your deliberations, do not hesitate 

ICe ' a “"" e V ° Ur ^ Ch “*« — "Pinion if convinced 

U ' 3 Wr0ne0US - 130 ** surrender your honest con- 

:r ““ " * e W6leht OT effeCt ° f «—• -lely because 

| y fellow jurors or for the mere purpose 

i Oi x-eturning a verdict v- 

diet. You are not partisans, you are 

Judges, Judges of the faet«5 v 

acts. Your sole interest is to 

(."i 1* tci i 11 fcrnif-K j i 

h f oom the evidence in the case. As I have 
1, " 1<:atC " 3 ° f0re ' lf % ihe court or counsel 

'° # ' td< " ee With With your own 
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recollection which controls during your deliberations. If 
It becoir.es necessary during your deliberations to communicate 
< ,,ur ^> y° u may send a note by the marshal, signed 
ion.- x or man or by one or more members of the jury. No 
member of Die jury should ever attempt to communicate 
with the court by any means other than a signed writing, 
and ihe court will never communicate with any member of the 
Jwry on any subject touching the merits of the case, otherwise 
than in writing or orally here in open court. You will note 

lrom the oath about to be taken by the marshals that they 

coo, a: u< t J1 as all other persons, are forbidden to com- 

m.mle t ;..- in any way or manner with any member of the jury 

on any subject touching the merits of the case. Bear in 
mind a h o that you are never to reveal to any person, not 
even to the court, how you stand numerically or otherwise 
oa the question of the guilt or Innocence of the accused 
until al ter you have reached a unanimous verdict. It is 
appropriate for counsel to take exception as to any of 
the charges that I have made or if i have omitted to 
instruct you as to certain portions of the law to request 
that I h, so here, and I will take those requests right 
here at the side bar, 

V 

(At the side bar.) 

THE COURT: Before you get started, gentlemen, I 
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2 

dl,i not read in my change the applicable statute on PAn and 



3 

but I did charge them that It was— 



4 

1'iR. MITCHELL: I am waiving it. 



5 

MR.KRIEGER: Fine. 


6 

THE COURT: I did want to let you know that I 


7 

111,1 u ' f - “ vlolatlon of the narcotics laws. I think that 


8 

ir, sufficient here. If you „ a . t something further- 


9 

MR. KRIEGER: No, your Honor. 


10 

MR. MITCHELL: No. 


11 

THE COURT: Any exceptions? 


12 

MR. MITCHELL: No. 


13 

MR. KRIEGER: No. 


A 

HE COURT: Your Honor, this has arisen in the nast- 

* 


15 

ii!E COURT: Does the government have any ex¬ 


16 

ceptions? 


17 

HR. PEDOWITZ: Your Honor, I had one problem 


18 

tn.i that, was I don't think you instructed the jury that 


19 

the Southern District of New York is in Manhattan. 


20 

HR. KRIEGER: Youdid. 


21 

THE COURT: Several times. 


22 

MR. PEDOUITC: I m^sed it. 


23 

lUE COURT: Manhattan, New York County I said. 


24 

HR. MITCHELL: Your Honor, this has arisen in 


25 

'■he past In entrapment cases. I would ask your Honor to 


I 
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1 

. 

!natvuct The Jury that Miller cannot be considered a co- 


s 

3 

j coni >5 * 1 rator, because sometimes they go out there and they 


* 

4 

flounder around and they come back with a question, is the 


« 

5 

inform* r a co-conspirator. He is not. I think the jury 



6 

.should be so Instructed. 



7 

MR. PEDOWITZ: Your Honor, if the Jury flounders 



8 

.about and sends a note in -- 



9 

THE COURT: No, it is not a question of v/hether 



10 

they are Houderning. I am not familiar with that. 

! 


11 

MR.MITCHELL: I would like that. 



12 

THE COURT: Is that the law2 

• " i 


13 

MR. PEDOWITZ: I am confident that an informant 

i 


14 

is noi a co-conspirator. 


15 

THE COURT: I think I should charge that. 


16 

HR. CURIANSKY: Your Honor, I think you made 


17 

that quite clear to them in charging them with respect 


18 

to the entrapment defense, that he was acting as a government 


19 

agent. There is hardly any question but that he was working 


20 

for the government throughout this whole thing. I think you 

• m 

21 

made that eminently clear to them. As did defense counsel 


22 

throughout the entire case. To call attention to It now 


23 

I third' singles It out for unnecessary attention. 


24 

THE COURT: All right. It is obvious that a 


25 

goverrime.)L agent can’t be a co-conspirator because he never 
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intends to violate the law' m, — 

law. Ejr the very definition of 

1 U *° '"'“iMracy he ™t a conspirator, 

| *. MXTCHELL: I ask your Honor to Instruct 

| ""■ y thSt if entrapment IS believed as a defense. ,t 

WHw to all three counts. 

THE COURT: I did charge that. 

*• MITCHELL; 1 ^ur Honor, ln your 

char K e on -edibility, to ch,ge that a person who has 

been convicted or a crimp thop 

1 ' thafc can be considered as a 

analust 1 beir credibility, an In the case of Miller. 

' mE ° 0URT: AU rl <5ht. is It satisfactory 

them tHat ln Connectl ™ «l*h the unavailability 
or a witness, you .nay take into account- m assessing 

[,y } y QU may ^ lnto conslderatlon the fa#jt that 

a person has been convicted of =, 

vieted of a felony as bearing upon his 

cred1h.ii Ity? 

iw. PEDOWIK: That's right. 

THE COURT: Is that satisfactory? 

MR. MITCHELL: Yes The™ ^ 

1 s * rhere is one other thing. 

>LOUr Honor Instructed the lurv f-hnt- 

Jury that counsel had the right 

to Intoivleu a witness This k , 

. This has happened time and again. 

Ml Lit /*, who was a witness ir 

utness. If we were to want to Interview 

would tell us_ 

'' IDI C0URT! Y ° U had the Eight to interview him. 
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3 ; l»Ini livii to talk. 


MR. MITCHELL: Rut m *-u 

1 ° the government Instruct; 


' |; ™ B <=<mr, You could have brought that out ,r 

5 ij yn “ to - I "ill not do that. 

PEDOUITZ; I will make a representation 

i I 0, ‘ U,,! "' ' 0 " d ttet 1 SP ° ke * i Miller and I told him 

11 ] "= 1,as confronted bv counsel ana , 

9 I! , • 1 dnd askp d any questions, 

Ro !ia>l ilie oerfect rip-ht 4 - 

rlght to ans w®n questions or not to 
! an «»/ei» U,e questions. 

li ;| 

MR. MITCHELL* T h»vo 

|2 • 1 have had here where when 

IJ wr ' u p <' r j a witness_ 

11 ‘ IE C0URT: Not going to do It. You h~d -ho d vi 

Ij xnu n.ia ,.he riirht 

to mare application to have him available. 

“ I *• PED0WITZ: 1 “° Uld never do that, your Honor 

17 ! 

MR. MITCHELL: You used ^ 

18 Sedy in reasonable doubt, 

you used term from the evidence or lack o" e ea 

19 lac,t o! evidence. Many 

3 during the charge you said to them that th 

2 0 e that the ^ could find 

21 ar " 1 ° '' r ° m the evldenpe - 1 *»• would say that at 

„ U, ‘ n 13 fr0n the evldence Oh lack of evidence. 

a ' E " 0UnT: 1 refuse to charge except as 1 h-ve 

2 , . ° W '"- 1,113 ° harBe ™ *"» to you and available to 

you y.. : i j-d jy, 

25 

j MITCHELL: I have nothing further. 
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m * KBTEGER: 0ne honest, your Honor. 


,nE C0URT: Thl3 ch arge wan made available bo 


yesterday, you had the opportunity to look at it 


' ' °wggestions that you wanted < n t 

• you wan ted to. I an, surprised 


to *’ efc at this point. 


i-IR./CRXEOER: One very minor query, your Honor. 


l;CU3<1 y ° U " HOn ° r bC e °° d —Sh to charge if the Jury believe, 

fr U „ J 


10 I! 


■he a,r,,. ae or entrapment under any or of the th ^ c 
UOU " tS " ’’ nder the piracy count, then Canmrr would 


hot h, , ;l ed a co-consnirator. 


THE COURT; Ho T panM- 

- 1 can't charge that. 


Itb. PEDOWXiij; Hav T nt-tlxF- 

nay i make the request once more 


-\.f. t, to character v/itnesse* 5 thai- ->r , 

e3 ‘ ' ,k - that you charge this 


Pcirtif-uia,* sentence? 


THE COURT* Mo r ui ti u 

- • wo. i will charge as I have charged. 


“• mSKr: Y0ur . one additional reoueat. 


* S 1 yo» e om e to make pome comment now 


about conviction of a felony? 


THE COURT: Yes. 


m. mmx/iNSKY: i „ ou id JUEt a3k lf you are 


to me,... special mention of that now that you alto state that 


tliat in and of itself i <• 

self is not a reason for disbelieving 


“ 08 you «<! I" general comment 


r,B5 C0 * T: M °- I » J“t coins to c „ hack and 


southern district court reporters, u.s. courthouse 
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; ' a -V 1 omitted to do this. You shouldn't take any 

s j >cc 1 a 1 note of it by reason of the fact that I didn't 
Include it. before, but in assessing credibility you may 

tal.u i'i'.o account the fact that a person has been convicted 
of a ft Ui.iy. 

(In open court.) 

THE COURT: Members of the jury, sorry that we tool 
a few minutes away from you, but it is a routine matter that 
v.'c go through. I neglected in connection with one portion 
of my charge to fully charge you about it. You shouldn't 
halve .my significance out of the fact that I am charging 
1 now rather than at the particular time. Take it 
In com;' iderati on with what I should have charged at that time 
When i . barged you about credibility, what you look for 
in connection with credibility, I neglected to tell you that 
you could also take into consideration in assessing a person' 
credibility and give whatever weight you wish to give to it 
the fact that a person has been convicted of a felony. 

You ihay tal e that into consideration when assessing 
credibility, it should have been in the regular charge 
and you should take no consideration of it by reason of 
the fact that I am charging you on this now. I would like 
to <hun,: with a great deal of satisfaction the alternate 
Jurors it log here with us and the attention that you gave 
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1-0 thl :s ware and being present. Your presence here was 
more Important, It was as important as everybody else's 
In this case. Thank you so much for your consideration in 

this case, but your services are at an end so far as we 
are co: eraed. 

(Two alternate juors wore excused.) 

THE COURT: Members of the jury, while they are 
doing that and we are here for a moment, I have prepared 
Tor yon a form of verdict which will assist you when you report 
your verdict back into court, and it is a very simple matter. 

It Hti/M on count 1 we find the defendant Bryan Cannlff, 
and it k; oiank, and it goes through each count as to each 
defendant, and, of course, when you report your verdict 
you win report on count 1 we find the defendant Bryan 
Cannlff-- unanimously find the defendant Bryan Cannlff 
whatew 1 * an d so forth. I am also giving you a copy 

of the indictment to take with you. In about half an hour, 
or so, we will furnish you with menus so that you may order 
lunch, wid lunch will take about as hour to get to you. Don't 
let It interfere with your deliberations. However, I do suggest 
that vdien your lunch does come, that you do take the time 
out to enjoy it. You are in charge of your own discussions 
and your own deliberations and how you should conduct then, 
bV,t 1n half an we will have available for you menus 
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(One marshal was duly sworn ) 

• / 
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(Jury commenced deliberations at 11:30 a.M .) 
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